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ii ..onA i coutrols corp. v. Robert l. vesco 


74 CIV. 158 


MtOCCKDINGS 


It*-* 

Jv. K* 


ipr.B-7Li filed Complaint and lerued •MOM. ... .. 

vpr- 9-74 Filed affdvt, and order appointing process server. - Clerk. I 

Apr.24-74Filed pltfs. affdt. of David Uutowsky that onApril 17,1974 he mailed 
a copy of the summons and complaint to Robert Vesco at his listed 
PO Box tfN-8323 by registered mail(copy of receipt attached as exhibit), 
flay 15-74 Filed movant-intervenor affdt. andt notice of motion for an order 
permitting Vesco and Co..Inc. to intervne. (ret. onidate to be fixed 

by court) 

Jct.E-74 Filed nemo end. on movant'intervenor Vesoo & Co. motion dated May 15,1974 
to intervene---Motinn denied. So ordered,Stewart,J. ni/n 
ep.ll-74 Filed default judgment if74,392--ORDERED that pltf. have judgment 
against deft, as demanded in the complaint;ORDERED that deft, 
ir liable to pltf. the amt. of $2,909,000 with interest. 


SteKarc.J. m/n judgment entered.clerk. , 

1 notice of appeal by Vesco and Co. to the USCA from 
itered on Oct. 8,1974 which denied the motion of Ves. 


iy.1-74 Filed 

_ enter.. ... 

t 5 Intervene.(copies mailed). 


the order 
Vesco and Co.,Inc 
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,>-,„T iit:itii DiHTBiirr ov ncw york 


t TF.RMATiOtiAT. COHTROI/5 CORl'., 


74 Civ. 


Plaintiff. 




-against- 


■ 

T t*l # 


•.oiiKRT i.. vrr.co, 


COMPI.ATt: 


410 fondnnt. 


w ,i.u«. w .« »>-u,r~y= «. — 

, n.nuM cit—» - K~„r. for ... 

n.Wltl CKC-I 

, ..ratio. bnvin‘i Hr. !*«*«*•> ■>“« of 5 '' 

_At n.r timer, iiorrmruter 

l'nr>in.i:;l on, connectin' 

sharer> wore publicly hoM and,traded. 

z . do fondant Robert 1 .. Vcnco C’Venco-) w. * citizen c, 
jorr.oy -bo. on into..tloo ” ' '' " 

TbC—n.- « . 

. .. . 

... ,.r b.mororr.. -oof of .o « *** »‘ ““ , 

r.....,:.. of IfC. »».■ «'«'=«> -n.l non,rot . .*"* 
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3 . The jurisdiction <*• courL 

if-.- «». - •' ‘ 

,4,.nofl rxclur.tvo of interest and cor. 
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/5. In or about August, lOr.rt, an opportunity arose for i 
ICC to purchase a nuh&Lnnti nl block of the out r. tandmg stock of 
Tmpirc r inane ini Corporation. At that t ime. 'hie to van our. 
alleged business .md legal considerations. ICC was unable to 
consummate the contemplated purchase for its out. account. There* 
fore, Vosco arranged to purchase r.aia stock in his own name - .th 
the expressed intention to hold said shares for resale to ICC. 


5. From time to time following ins purchase 
Kmpire Financial Corporation stock, Vosco expressed to *CC m . 
intention to pay to ICC any profit lie might make on resale if j 

I 

ICC clectori not to purch.ir.o such .Mock fron him. Thir, statement 

_ I 

war, marie l>y him without «iny intention of carrying c>ut i.u r h <•.*.- 

\ 

pressed intention nnri for tho purpose of retaining the Moot 
with a view to resale for his; personal prof it. 


f>. in the early part of 1000, hut prioi to ...... 

specific arrnnMnmentn were being made by Vo-.c, and otl.t . s 
resale of the empire Financial Corporation stock in a public 
offering at a substantial profit. Ver.ro omitted to inform ICC 
or its nonrd of Directors of the progress of those arranger n s 
and of the substantial potential prof it inherent in the owner¬ 
ship of the r.mpirc Financial corporation shares held by hit . 
which profit was soon to be realized. Instead, he permitted ICC 
and its. Flo a i - of Directors to continue in the belief that it 
sha wore resold. ICC would participate in any profit as herein¬ 
above set forth. a«d using bis position of dominance O'er ICC's 
affairs, prevented ICC from calling upon him to cither permit ICC 
to acquire**! he nl,..,-;. tor resale or making specific arrangements 


-2- 
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with him to share in the proCit on resale as had been thereto- 
fore represented and promised by him. 

o 

7. (n) Tn or about May, 1009, Vesco resold the 

300,000 sharer, of Empire financial Corporation stork in a public, 
offerin'), resulting in a gain to him of $1,410,000. 


(I,) n further* sum of $1,410,000 represent in? part j 

of the r,nin on said sale war. paid to other persons pursuant to ' 

l 

arrangements made between Ver.ro and said other persons. Co part; 
of said gain wan received by ICC. 

0. ny reason of the foregoing, ICC has sustained 
damage in the amount of $ 2 , 000 , 000 , no part of which has hem. 
pa i d. 

I 

0. The matters hereinabove alleged constituted: 

(a) A breach by Vesco of lnr. fiduciary duly to i 
ICC. 

(b) An illegal fraud, scheme or manipulative 
device pract iced ui»on ICC in connection 
with the purchase and sale fit the [ir.pirc 
Financial corporation shares in violation 
of the Securities Exchange Act of 1034 and 
Rule 10b-0 of the Rules of the s^errities 

nil exchange Commission. 

WHEREFORE, plaintiff demands ludgment in the amount ot 



l 


1 







$2,900,000, together with internet and the cost s of tin:; action, 

or in the alternative, an accounting by Vesco for all prof tit 

received by him or others acting in concert with him an Mug 

o 

from the wrongful transactions hereinabove sot. forth. 


SI1F.A COULD CLIMFNKO (. KRAMI i< 


A Member ol the Firm 
Attorneys for I'lainLift / 
J30 Madison Avenue 
New York, Mew Ywrl; 10017 

(212) fiOl-J2*)0 


DAVID M. nUTOWCKY 

Sp.--ci.al Counsel to Plaintiff 

230 Park Avenue 

New York, New York 

(212) 7 25-!.300 


a wgpgyTBP 


- — -V— •* .il v 
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IINTTEL f.T/ i i DISTRICT COURT 
SOUTHl'i i *'i\! CT 01' NEW YORK 


INTER''/ . ' V. CONTROLS COUP., 
Plaint iff, 

POH'.'C L. - CO, 

Defendant. 


74 Civ. 1588 

NOTICE OK MOTION FOR 
LEAVE TO INTERVENE 


TO: Sli! . 'I'Ll), CL IKEUKO i KRAMER 

At'.. : for Plaintiff, International Controls Corp. 

110 . ’''.on Avenue 

Ni i • , Hew York 10017 

SIRS: 


1* .E TAKE NOTICE that on a date and at a time 
to bo fi. . by the Clerk of the Court, we shall move before 
the Unite.' States District Court for the Southern District 
of New Y. t(Honorable Charles E. Stewart, Jr.) at the United 
.Les Court house, Eoley Square, New York, New York, for an 
order permitting Vcsco t Co., Inc. to intervene in this action 
as a party defendant in the form of the answer in intervention 
a copy of which is hereto annexed, on the grounds that Vesco i. 
Co., Inc. is one'.tied to intervene as of right in accordance 
with F.7.C.P. 24(a) because it is so situated that the 
disposition of the action may as a practical matter impair 
or impede its .ability to protect its interest in the subject 
matter of the action and that interest is not adequately 
protected by existing parties. 


HANNOCH, WE1SMAN, STERN & BESSER 
Attorneys for Movant-Intervenor, 
Vesco I Co., Inc. „ 


By 


Laurence B. Orloff 




A Partner 


DATED: May 14, 1974 


-and- 

ARUM, FRIEDMAN t. KATZ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERNATIONAL CONTROLS CORP., 

Plaint if f, 

-against- 

'i 

, ROBERT L. VESCO, 

Defendant. 

Intervonor, Vesco k Co., Inc., a Delaware 
corporation, answering the complaint herein, says that: 

INT ROD U CTIO N 

.1 

Intervonor Vesco k Co., Inc., is a Delaware 
!' corporation authorized to do business in the State of Now 
Jersey. It was created to implement various estate planning 
procedures and techniques of the Vesco family and Robert L. 
Vesco in particular, which procedures and techniques were 
first discussed on or about 1968. It is a viable separate 
entity and it is neither a shell for nor the "alter ego” of 
defendant, Robert L. Vesco. However, in other proceedings 
in this Co'”-t, before the same judge assigned to this matter, 
in p'* uvular the matter of International Controls Corp., 
plaintiff, vs. Robert L. Vesco, et al., defendants (73 Civ. 

'! 2518) , the plaintiff has alleged and the C^-rt has 
^preliminarily found (in connection with preliminary injunction 
I! proceedings) that "it appears that Vesco & Co. is a corporate 


74 Civ. 1S 8 8 

ANSWER 
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alter ego for defendant Robert Vosco**‘" and that "Vesco 
has deposited into this shell (meaning Vesco & Co., Inc.) 
the largest portions of his shares of I.C.C.". In addition, 
plaintiff International Controls Corp. has consistantly 
maintained that Vesco & Co., Inc. and Robert l.. Vcsco are 
one and the same and that the Court should treat them as such. 
The within answer is filed on behalf of Vcsco & to., Inc. 
for protective purposes in view of the position taken by the 
plaintiff and the "preliminary" "findings" of this Court. It 
should not be considered as a concession by this intervenor 
as to the accuracy of said "findings" or allegations, but 
merely as demonstrating this intervenor 1 s interest in the 
subject matter of the action. Vesco (, Co., Inc. is 
accompanying this pleading with a notice of motion permitting 
it to formally intervene as a party defendant in this matte. . 


By way of answer to the complaint herein, intervenor 
says the following: 

1. It admits the allegations of Paragraph 1. 

2. Answering Paragraph 2, it admits, on information 
and belief, that defendant Robert L. Vesco is a citizen and 
resident of Costa Rica; that he was President and Chairman 

of the Board oi Directors of International Controls Corp. 

and ne time owned more than 24 per cent of its outstanding 

stock. Kxcept as sc admitted and stated, Paragraph 2 is denied. 

3 . Paragraph 3 is neither admitted nor denied 
and plaintiff is le't to its proofs. 
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4. On information and belief, the allegations 
of Paragraph 4 are denied except to admit that Robert L. Vesco, 
with the knowledge and consent of International Controls 
Corp., purchased stock of Empire Financial Corporation for 

himself and in his own name. 

5. On information and belief, the allegation.. 

paragraph 5 are denied. 

6. Answering Paragraph 6. it is admitted, on 

information and belief, that arrangements were made in I960 
for Robert L. Vesco to sell the Empire Financial Corporation 
stock. Except as so admitted and stated. Paragraph 6 is 


denied. 


7. Answering Paragraph 7(a), it is admitted tt.it 


on or about May. 1969, Robert L. Vesco sold his shares cf f- 
I 0 f Empire Financial Corporation in a public offering, v.,.< 
resulted in a gain; and. in response to Paragraph 7(b). it 
| is further admitted that part of the gain on said sale 
1 was paid to others pursuant to arrangements and understandings 
| which were a matter of public knowledge and prior obligation 
I and which were known to the directors of International Controls 
! corporation; and it is further admitted that no part of the gain 
| 0 n said sales was received by International Controls Corp.. 
j inasmuch as International Controls Corp. was not entitled to 
same. Except as so admitted and stated, Pa.ugraph 7 and all 

I of . parts is denied. 

8. The allegations of Paragraph 8 are denied. 

1 ' 9. The allegations of Paragraph 9 are denied. 

FI RST SEPARA T E DEFENSE 

The complaint fails to state a claim upon which 
relie' may be granted and is subject to dismissal based thereon. 






< \ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERNATIONAL CONTROLS CORP., 


-against- 
ROBERT L. VESCO, 


Plaintiff, 


Defendant. 


*■/ '' c -h 

i Sc'P 1 ’ KV.5 * if 

« >.* 

V V /•* 

*> j .^O. op 

Ci"vl‘ Txf ion No. 
74 Civ v ISSn (CHS) 

JUDGMENT 

4$£p3& 

=/j- 


This action having been commenced by the filing of a 

l | 

complaint on the 8th day of April, 1974, and this court by order j 
dated April 9, 1974, having authorized David M. Butovsky to it- j 
feet service of process herein on defendant Robert L. Vesco by 
David M. Butowsky on the 17th day of April, 19 4, and proof of * 
such service having been tiled in the office of the Clerk of this 
Court on the 24th day of April, 1974; and 

Defendant, Robert L. Vesco, having failed to plead, 
appear, move or otherwise defend with respect to the complaint 
herein, and the time for said defendant to appear, answer or 
otherwise move having expired, and said defendant's default 
having been noted and entered; 

AND, it appearing to the court that there is no just i 

reason for delay in entering the within judgment against defendant 

I 

Robe,^ L. Vesco; 

NOW, on motion of Shea Gould Climonko t Kramer, attorneys, 
for the plaintiff and up~n the affidavit of Sheldon D. Canhy, 
ft. 1 sworn to the >’• day of August, 1974; it is hereby 


(V'\ i'», 


i 
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ORDERED. ADJUDGED AND DECREED that plaintiff hdV(J 
••wnt against the defendant Robert L. Vesco as demanded i n the 
complaint herein; and it is further 

ORDERED, ADJUDGED AND DECREED that defendant Robert L 
Vesco be and he hereby is, liable to the plaintiff for damages 
the amount of $2,900,000 together with interest thereon, by 
reason of the acts alleged in the complaint herein. 

Dated: New York, New York 



JW&&ENT ENTERS- 

A* T ^ — 


2 
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UNITED STATUS DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTERNATIONAL CONTROLS CORP., 

Plaintif l , 

-against- 
ROBERT L. VESCO, 

Defendant. 


Civ. Action No. 
74 Civ. 1588 (CES) 


CLERK'S CERTIFICATE 
NOTING DEFAULT 


I, RAYMOND F. BURGHAROT, CLERK OF THE UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK, do hereby 
CERTIFY that the docket entries iri the above-captioned action 
indicate that the Summons and Complaint herein were filed on 
April 8, 1974 and the defendant Robert I.. Vesco was served with 
a copy of the Summons and Complaint on April 17, 1974. 


I further CERTIFY that the docket entries indicate that 
defendant Robert L. Vesco has not filed an answer and has not 
otherwise moved with respect to the Complaint herein and that th 
time of defendant Robert L. Vesco to answer or move with respect 
to the said Complaint has expired. 


9 I 


The default of the defendant Robert L. Vesco is hereby 


noted. 


Dated: New York, N^w York 

/? j/: M , 19 74 


y. _^2 

/Clerk 







: fTATEf ltsup.ic: court 


Z?:: DI5TPTCT OF 'Jt'7 YORK 


control: corf., 

Fliintif f, 
vs. 

v zfco, vrrcn & :o., me., 
E-i fend ant. 


74 Civ. 



Hew York, October 2, 10 74, 
4:30 p.n. 


/-’’KAnWICRE: 

gould , CLi::r:::i;r i framer, rp.or., 

?::orneyR for plaintiff; 
Ehaldon F.Cv'hy. Lr,q. , and 
T.ois r.’/lcr Yoho:.* , Esq. , of Counsel 

ctif:u::, svet & pessef, kpos. , 

Anornevs for defendant Vesco 

i :o. , Inc. 

Laurence o r loff, Efo., of Counsel 


St 

tOUT.tWW CH Tt-'r COURT WCPOWTgBS. US. COURT M 
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9 

COURT: 1 want to apologize for keeping 


3 

voj ’..aitj no. 

i 

4 

.. . ORLOP!*: Vour Honor, this is a notion 


5 

-v ”esco : Cc. to intervene in the pendinc action that 

> 

6 

• as filed so--: time in April I believe of this year bv 

I 

7 

International Controls against Robert Vesco and Pobert 

8 

• esco r..l> . .he basis for tlie notion as set forth 

9 

in our r.ovinr papers. to which is attached a copy of j 


0 

the anr.er we .ill-propose, to file, is explained I thin!: 


1 

rutte afecaatily in our brief but I simply wanted to ! 


2 

add a crunle :r additional points to that and to enoha- 

9 

S1:a tc t:, ° c * rt an arqunont that I made, i believe. 


4 

■ 

in ar.ot.er ccr-.ext in a related cane when I sought on 

i 

5 

behalf tf >•«:, and Co. to participate, an your Conor 

i 

9 

ray recall, or. the danaqe hearinq in the other ICC cane 


7 

acrainst sor.c !' defendants. 

i 

i 

3 

?-2 feet of the natter is i n this case that 

i 

9 

based u-on . preliminary findings by your Honor in ! 


D 

the coi-anior. rase, based u P ~n statements made on behalf 1 

1 

1 

of ICC :n that companion proceeding which simply 

i 

I 

2 

can't be iqnorad, and baned upon the, at bent, anbiquour. 

l 

1 

3 

S ^*^ erie "^ s ^ their brief in connection with 1 


1 

this notion, it appe? ■ to be a serious possibility. 


) 

1 

if not probability, that ICC is going to take the posi- 



»Q.-.CWW D.STR.CT count HtPd.Tr.t or-- 






-• 4 * 
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tion t .at Ve::o £> Co., as your Honor has preliminarily 
ruled, is in fact the alter eqo of Robert Vesco, 
is in fact Pc.ert Vesco — 

- • COURT: The Court of Anneals said 

so toe. 


ORI.orr: The Court of Anpeais affirmed 

your Honor's -relininary findings v;hich were made, 
as I a- sure -our Honor recalls, on the basis of an appli¬ 
cation for preliminary. relief and not with any plenary 
hearir.n 


T'R COURT: That is right. 

■ • ORLORF: Given all that and given the 

court's inclination — and I believe vour Honor and I 
have had collrnuv on this in the other case and vour 
Honor says, 23 I recall it, that vour inclination 
there, vou v:«re or>en to be persuaded bv evidence, but 
we haven't racked that point in any hearina. Given 
the anbiguou? position taken by ICC — 

COURT: What is ambiguous about 

their nositicn? 


!7.. ORLOFF: What is ambiguous about 

their sositirn, it seems to mo, your Honor, ■ in their 
brief in this case, is their statements that while it 
is a logical -ossibilitv — and I am quoting from them -- 
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that thov nav attonot to <70 after Vesco & Co. to satisfy 
a judgment here, they don't know v.’hother or not this wil 

3 

prove to be so, and they say that the fact that that 
may happen should in any way oivc Vesco and Co. the 
opoortunitv to attempt to defend itself against that 
eventualitv. I suggest to your Honor — 

Till: COURT: Are you saying that in light 

of what I said in this other matter that you really 
represent Robert L, Vesco? 

MR. ORLOFF: No, sir. 


Till: COURT: 


You seen to say that in to: ; 




of your papers. 

MR. ORLOFF: I don't thin): so. If your 

Honor will point it out to me I will respond. 

TJIF COURT: I want vou to loo): at page 

7 of your reply memorandum. 

Po you nave page 7? 

MR, OPJ^FF: Yes, sir. 


TJIU COURT: The first full sewntcnco nays 

"Unless plaintiff can somehow," and so on, 
"it is difficult to understand why thin litigation 
cannot be defended by Hr. Vesco's representatives." 

Then the last sentence of your memorandum 
at the bottom of page 0 , you say, and I am not quoting 
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the entire sentence, "but I say Vesco f« Co. is entitled 
to intervene not only to contest the issue of damages 
but the purported liability of defendant Robert L. 

Vesco as well." 

I an confused. Do vou purport to repre¬ 
sent Robert L. Vesco in this natter? 

HR. ORLOFF: bo, sir. If T nay, let 

me trv to explain. The quote on page 7, ' our honor, 

must be taken in context y;i i:h the proceeding sentence:.. 

TI!E COURT: bet's leave out the semantic:'. 

I take it you do not represent Vesco? 

MR. ORbOpr: VJe do not represent Robert 3. 

Vesco. be represent Vesco £< Co. If it is nade 

clear that Vesco f, Co. is at least at this point a 
separate, independent entity,in no wav to be deemed at 
this point the alter ego of Robert Vesco, that in the 
event any action is brought against Vesco L Co. on this 
cause of action in 'nv way that Vesco h Co. will have 
the full opportunity to defend itself on the ncrits of 
the claim and on the amount of damages, then I would 

not be here. But_I don't think ICC has taken that 
• \ 
position in fairness. 

TIIE COURT: I think they have taken an 


entirelv appropriate position that in light of what 




ha * happened, that maybe your client is Vesco and navbe 
it isn't. It seems to no, Mr. Orloff, that you are 
in this nosition: 

To intervene you have to show an interest. 
You can show an interest, if you so desire, by indicat¬ 
ing that vou represent Robert L. Vesco in addition 
to \csco St Co. , Inc. Obviously, that would constitute 
an interest. Short of that, it seems to mo vour posi¬ 
tion vou sav they-have been ambiguous; it seems to 
me you are being ambiguous. You are saying that "We 
don't represent Robert L. Vesco but, on the other hand, 
we want to be present in this lav/suit so that if things 
happen we can do something." 

nothing has happened vet, it seems to me, 
which prejudices you if your onlv client is Vesco £. Co. , 
Inc. 

MR. ur.J.orr; What prejudices us is nlainlv 
and simply u*e position taken by ICC quite consistent^/ 
in the other case, and reflected in vour honor's ruling 
that Robert L. Vesco, _n your Honor's preliminary 
findings, will somehow be transformed'into Vesco £. Co. 
for the purpose of collecting from Vesco & Co.'s assets 
on a judgment against Robert L. Vesco. 


Till: COURT; 


That is a possibility. 
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What I am suggesting to the court is that it r.eens to 
me in fairness to Vesco £. Co. , which is at least de 
facto a separate, independent entitv, it is an oxistinq 
corporation, it is not Robert L. Vesco, also known as, it vv 
formed, it exists, it is a viable entity, that ontit" 
should have the right to protect itself. 

THE COURT: I think it will have the right 

to protect itself in the event we reach that point. 

Eight now we are not at that point. I don't mean to 
cut you off. I have read your papers and I thin): I 
know this natter fully,and it is late in the day. 

fin. ORLOPF: I lav I make an additional 



point? 


THE COURT: I was goinq to suggest that 
I know your points. Have vou not something new that 
I haven't read? 


MR. CRT,OFF: I think so. 

I think, your Honor, that to sinplv permit -- 
and I am speaking from the standpoint primarily of 
representing Vesco 6 Co., but I think this should also 
be said — to permit a complaint of this sort, which 
is on its face defective, which fails to state a cause 
of action, to result in a judgment which can be the 
basis for going against the assets of our client is just 




I 
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patently unfair, 
this complaint. 
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There is no cause of action in 


Till: COURT: I would 
entirely. If there is no cause 
then nothing can he done to you. 


agree wcith that 
of action stated 


hero , 


i 




MR. ORLOFF: As long as we have the oppor¬ 

tunity to raise that at the appropriate time. 

Tin: COURT: At the moment, Mr. Orloff, 

I don't know because I haven't been fully made .aware 
of tao pros and cons, whether or not a cause of action 
is stated. I happen to think a cause of action 
is stated, but I am open to argument on that. 

But, in any event, if I am wrong on that, 
if no cause of action is stated and I think there is 


your client is not going to get into trouble because 
there are other ncople in this courthouse who will 
straighten me out. 

ORLOFF: The problem I have at the 

moment, your Honor — 

TUB COURT: Bo that it seems to me the 

ouestion you are raising in in all respects premature. 

MR. ORLvFF: If my client, Vesco & Co., 

has the rignt to challenge the existence of the cause 
of action at none point in time, if that is what your 
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Honor moans by prenature, then I can sec an accept 
your Honor's point. At the moment there is nobody 

raising that point. There is nobodv pointing out 

to the court that there is no claim here really 
of corporate opportunity. 

THE COURT: Of course, the question will 

be presented to you if and when sonobodv cores after 

1 ' 1 I 

veur client to trv to qet some of vour assets, and 

, 

. . I 

then you will have-full opportunity to litigate every- 
thinn. 

HR. ORLOFF: If that is the position, 

j ! 

then I an satisfied. 

Till! COURT: Of course, that is not to 

be the case. 

j i 

MR. ORLOFF: Your Honor, 1 certainly don't 

i 

presume to tal.e the court's tine, particularly late 
in the dav, to argue things that are academic. I 
suggest to ,'our Honor the plaintiff's brief was 
ambiguous as to what position the plaintiff would take. 

I think vour Honor's statement clears un that ambiquity. 

| I 

THE COURT: Let me hear from Mr. Camhv. 

I 

MR. cAMIIY: Your Honor, the complaint in 

this action asserts that one Robert Vesco, while a fi¬ 
duciary of a corporation, appropriated to hinself a 

SOUTHERN DltlHlCT count REPORTERS. US. COURTHOUSE 
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corporate opportunity and profited fron it by misleading 
the board of directors of a corporation as to how he 
intended to conduct himself with respect to that 
cornorate opportunity. It savs that he personally 
derived 1-1/2 million dollars from that transaction and 
and tnat another 1-1/2 million dollars was taken lv' 
others because of the way he conducted himself. 

The person named in that complaint is 
Robert Vesco. Ves'cor & Go. holds certain assets of 
Robert Vesco. Well, we claim that it docs. We have 
claimed that it does. No claim is made in this case 
but let's face it, we claim they hold assets of his. 

They claim they arc not his assets. They claim they 
arc his children's assets, that is, they are the trustee 
of certain trusts that are the stockholders of Vesco 
& Comnanv. 

Without rehearsing everything that wont 
on in Mr. Orloff'^ Tgument, I think it is pretty 
sample to say that a person who holds property of a 
defendant in an in persona action has no standing to 
raise substantive defenses for that defendant. 

'I'lli: COURT: The question that bothers mo 

and which I was trying to put to Mr. Orloff, suppose 
I permit him to intervene, I take it ho will intervene 
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not because he is representing Vesco but because he is 
representing Vesco & Co., Inc. And there is no 

question in this lawsuit about the liability of Vesco 
<< Co. , Inc. , is there? 

MR. CAMHY: No, your Honor. 

THE COURT: The question about Vesto *&■ 

Co., Inc. is whether or not you can go after then 
assuming liability is established, and then vou can show 
that Vesco & Co. , Inc;- owns property which is rcnllv 

"* m i 

Vesco's, isn't that what it cones down to? 1 . 

.. i ! 

MR. CAMIIY: Yes, your Honor. Without 

be. i.cr tco picayune, let no say this: You say "Go 

after Vesco & Co., Inc." In truth, if the tine 
ever cones for their involvenent it is not really 1 

then wo are going after; we are going after hsi property. 

THE COURT: Which you say is in Vesco & 

Co., Inc. 

tin* CAM’»Y: Which haopens to be standing 

in their nane. 

I 

THE COURT: Mr. Orloff's point would be 

that — and I don't_know whether he puts it in terns 
of ambiguity — but he says he ought to be given the 
chance of arguing this case, because what you are 
doing is going after the property of Vesco in Vesco 
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& Co. , Inc. It seems to me the more accurate v.-av 

to describe the situation is you have to first 
establish liability and, having done so, you can seek 
Vesco's assets wherever you can find then. 

I’R. CAT1HY: Precisely, your Honor. 

Let's got to really the critical issue on any situation 
like this. They say that the fundamental power 

of anv court is its default power. I sav to your 

Honor that if you Want to-focus on the problem .here, 
the fact is that Mr. Vesco is defaulting. And this 
court will have, or we will, and I think we already 
have entered a judgment, but we will submit a judor.cnt. 
In any case, it will be a default judgment. VJo 
are going to take that judgment and we nun' go to a 
ban):. We nav go some place where he lias a numbered 

account and get into a contest as to whether his 
account is his account or not. 


Inc ? 


THK C0UL7• Or you may go to Vesco & Co., 


MR. CAMI1Y: Yes, and we say that is hi; 


property and they say they are not. 


THE COURT: We don’t have to debate this 


further. 


MR. CAM1IY: 


I want to get to one issi 
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and navbc I an borrowing trouble but let's get it 
clear. lie says the conplaint does not state a 

clain and can ho ever raise that. Well, your Honor, 

I am frank to say he can't raise that ever. It in 
none of his business whether it states a claim anv more 
than it is a bank's business whether it states a claim. 

I state to your Honor it states a claim or I wouldn t 
have put it dovm there. I don't think it is their 

business to say to-anybody. 

THE COURT: I don't know about that, Mr 

Canhy. I would suppose that as a general proposition 
if a default judgment is entered and pursuant to that 
judgment proceedings are brought against somebody else, 
that that somebody else doesn't have the onpoi tunity 
to raise the claim that no cause of action was stated. 

I am not sure of that. I would suppose it is pos¬ 

sible that there might be a wav to raise a claim that 
no cause r- action was stated and that therefore you 
can't come after me. I don't think we have to 

worry about that at this point. 

It seems to me that the situation 
wq are in todav. Hr. Orloff and Mr. Camay, is this: 

I an fully aware of the problems which are involved in 
this matter. I know who Vesco is. I know what 

*OUTMtRH 01*1 MICT COURT ReRORTER*. U.S. COURTHOUSE 
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Of course, you are not qoinq to take the 
position that you are Vesco, which vou aren't. 

And, of course, if Mr. Camhv reaches the 
point where he thinks he can go after Vesco & Co., Inc 
to satisfy a judgment against Vesco, vou are going to 
have the fullest opportunity to malic whatever presort La 
tion you want. The nucstion of whether or not vou 
can argue that there" is a-cause of action stated hero, 
it seems to me, is one which you can then raise at tha 
P®^*"*^* * M r. Canhv says ho doesn't think vou can. 

In any event, I don't think you are entitled to come 
into this cause of action, this lawsuit, at this noinL 
I am going to deny your notion to intervene in liqht 
everything I have said. 

All right, thank vou, gentlemen. 
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.'.U jnovs ••> Tlalntlff, International 
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130 •• .11 soi 
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SIPS: 


PLE > 'F T’K jnjTICJi that Veoco k Co., Inc., hereby 
appeals to thfc V.iteJ States Court of Appeals for tlie Second 
Circuit, froci the -.•hole and every part of the order of the lion. 
Charles U. Stewart, dot/.*d and entered in this action on October 
| e, 1974, which or dor, inter alia , denied the notion of Veaco k 
Co., Inc. to Intervene as of right in accordance with Rule 24(a) 
of the rede-'al Rules of Civil Procedure. 


HAJ.NOCH, WEISMAil, STERN k BtSSER 
744 broad Street 
Newark, New Jersey 07102 
(201) 621-C300 
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Laurence b. " i »*Toff 




DATEDi November 1, 1074 


ARUM, nUEMAM k KATZ 

450 Park Avenue 

Mew York, Now York 10022 


Attorneys for Vesco k Co., Inc. 
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UNITED .STATES DIOTIUCT COURT 

l| southern district of new yoke 


INTERNATIONAL CONTROLS CORP., 

Plaintiff, 

-against- 

ROBERT I.. VESCO, ct al., 

Defendants 


■\ 


o* 


73 Civ. 


■i. 

:V>' n. 

25in 


PLAINTIFF’S PROPOSED 
: IIJGS OF FACT AND COlTCLt :- v O* 
OF LAW IN SUPPORT OF VS 
: 1 MOTION FOR A PNELI1ITNAP.Y 
INJUNCTION AND IN OPPOSl- 
: TIOH TO THE NOTIONS OF 
CERTAIN DEFEND.JITS TO DIS- 

s MISS THE COMPLAINT _ 

-x 


Plaintiff International Controls Corp. ("ICC"), by its 
attorneys David M. Butowsky and Shea Gould Climenko L Krai..er 
respectfully submits proposed findings of fact and conclusions ofj 
law in connection with the following motions submitted to the 
Court, on Juno 27, 1973: 

1. ICC’s motion for a preliminary injunction re¬ 
straining the transfer of certain assets by 
defendants Fairfield General Corporation, Fair- 
field Aviation Corporation, bkvwavs Lear mg 
Corporation, Robert L. Vesco, Vesco & Co., Inc., 
Frank G. Beatty, Joel Grady and Alwyn Eisenhauer. 

* m* 

2. ICC’s motion to preliminarily enjoin the prosecu¬ 

tion by certain of the defendants of two actions i' 
in the stete of New Jersey entitled " Fairfield 
Gen u)ui Corporation v. International Controls 
C - ., (N.J. Sup. Ct., Chan. Div., Essex~Co.) 

* and "Skyway-. I.easinq Corporation v. Inte rnational 1 
Controls Corp.," (N.J. Sup. Ct., Law Div., Essex 

Co.). * 1 • 

. 1 

3. ICC's motion to preliminarily enjoin prosecution 

of the action entitled " Vesco & Co., Inc, v. 
Laurence n. Richardson, et. al. ," (N.J. Sup. Ct., 
Chan. Dav. Bergen Co.). . 


r 







4. Motion of defendant Vesco & Co., Inc. for dis¬ 
missal of the Complaint for lack of subject 
matter jurisdiction, lack of personal jurisdiction 
and insufficiency of service of process. 


Motion of defendant Alwyn Eisenhauer to dismiss 
the Complaint for lack of subject matter jurisdic¬ 
tion, personal jurisdiction and insufficiency of 
service of process. 


FINDINGS OF FACT 


The SEC Action and Entry 

of Permanent Injunction . 

1. In November 1972, the Securities and Exchange Com¬ 
mission instituted the action entitled SEC v. Robert L. Vesco, et 
al., 12 Civ. 5001 (CES) ("SEC action"). In that proceeding, 
application was made to have a receiver appointed for ICC. The 
said application, as well as the claim by the SEC against ICC. 
was resolved by » Final -Judgment of Permanent .Injunction and 
Appointment of Special Counsel and Directors dated March 16, 1973 
("Final Judgment") in v/hich this Court appointed Special Counsel 
and a new interim independent Board of Directors for ICC. The . 
Final Judgment directed Special Counsel to conduct a full in¬ 
vestigation into the affairs of ICC, report to this Court and 
the Securities anu Exchange Commission (the "SEC") and take all • 
appropriate action, ’".eluding, but not limited to, the insti¬ 
tution and prosecution of suits on behalf of ICC to recover all ! 
assets or monies improperly used, taken, wasted, misappropriated , 
o* „ ‘d to anyone without appropriate authorization of the Board ! 
of Directors of ICC, or in breach of duties owed to ICC. The 
judgment further p“ovidcd that: 


ila 


i 


t 

t 
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I 

f 

»< 

II 

ii 

.i 

\\ 


"... pending the investigation nnd accounting 
by the Special Counsel, lie shall take ? m’lodial c, 
nocc.ssaty or appropriate action to protect Inter¬ 
national Controls' claims, interests r.nd right.; 
and pursue all possible claims•ngninst the d.: - n - 
dants heroin or any other persons including, but 
not. .limited .to, the commencement of legal pro¬ 
ceedings to prevent the dissipation or flight o.c 
any funds or other assets, the placing of a stop 
transfer order on securities beneficially owned 
or controlled by said defendants and/or the insti¬ 
tution of appropriate action to freeze and pre¬ 
serve the assets of said defendants or others 
who may be obligated to International Controls. . 


ii 


By an Order of this Court dated March 25, 1973 George D. Gould, 
Charles S. Desmond, John Mosler Allen M. Shinn and Joseph Weiner 
were named as interim directors of ICC and David H. Butov/sky as 


('Special Counsel. 


8 Facts Surrounding Commencement of 
Instant Action and Request for 
’Injunctive Relief _ 


*' 2. The instant action, instituted on Jur" ?, 1973, 

jappears to be a direct result of the above referred to directions 
|to Special Counsel and charges defendants with violations of vnrio; 
^provisions c?f the .Securities Exchange Act of 1934, 15 U.S.C. 570a 
let seq., ("the 193-* Ace”) and the .rules and regulations promulgate< 


i; thereunder*. 


3. Special Counsel claims to have found that: 

(a) Defendant Robert L. Vesco ("Vcsco") and his. 

• * i 

group had engaged in an unlawful scheme involving the . 
purchase and sale of securities to use ICC to obtain for 
themselves the benefit nnd control of I. O. S.'l.td. ("I.O.S.*) 
and related companies, and other assets of ICC, including the 
stec-* of Fairfield General. Corporation ("Fairfield Cener^i ") , 
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I ^ 1 V° "uboidiarica, Fairfield Aviation Corporation 
|j ( Fairfield Aviation") end Skyways. Leasing Corporation 

jj ("fkyways") , whose sole business is tho.ownership t nnd 

operation of a Boeing 707, Register Number N11RV. 

(bj The principal architect of that scheme, defend-' 

I ant Vesco, had failed to appear to plead to a criminal 

jj indictment in New York and was a fugitive from justice, ’ 

|j living outside of the United States to avoid the juris- 

!* diction of the Courts. * ' 

i . • * ' * • • 

|j (c) The principal asset of Fairfield General, Fair- 

, field Aviation and Skyways, the Boeing 707, has been removed 

j from the United States, and attempts are being made to of- 

\ 

fectuate its sale. Once converted to cash, this asset could 

ii quickly disappear. 

■' ’ .i r* 

(d) The only other known asset of defendant Vesco 

I? • 

that could he available to satisfy a judgment is his stcck- 
.jj holdings in ICC and most of that has been transferred • to 

(I his corporation, defendant Vesco & Co., Inc. ("Vesco & Co.") 

II • . „ : ' 

j[ The Fraudulent Scheme Allecj . d ' , .. ri 

I i . 1 » • * « * ‘ 

! 

| • 4 * 1CC is a Publicly held Florida corporation whose 

j common'stock and warrants were listed on the American Stock Ex- : * 

|j change. Defendant Vesco was an officer, director and controlling 
Stockholder of ICC^ holding approximately 25% of ICC’s stock. ' Pri. 
jj to January 1, 1971, plaintiff’s business consisted in part of the 
j!ownership and operation of Fairfield Aviation, a New Jersey corp-, 


.oration and then a wholly-owned subsidiary. Fairfield Aviation i 
Uturn wholly-owned Skyways, also a New Jersey corporation. ! . 


r ; 


* 
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5. It appears from the complaint and the affidavits 

submitted in support of plaintiff's motion that sometime eluting 
jl97l defendant Vesco formulated a plan by which he would causes 
jlCC to acquire and pay the expenses toj a Boeing 707 airplane 
I'which would be used as his personal transportation vehicle, and 
| for business largely unrelated to the business of ICC, and pur- 

i 

suant to that plan would cause ICC to transfer said airplane, to¬ 
gether with other assets of substantial value, to a corporation 
^controlled and dominated by him, thereby permitting him to have al 

3 • 

jjthe enjoyment of ownership of the airplane at the expense of ICC, 

h ■ 

jjthat defendant Grady, Deatty, Clay and Dodd, who were all officor- 

jjdirector fiduciaries of ICC and/or its wholly-owned subsidiaries 
'I 

••(Fairfield General, Fairfield Aviation and Skyways) , joined with 

j|Vesco in formulating and carrying out' that plan, and that Beatty 

■jwas and is the chief executive officer of defendant Fairfield Gan- 
j' 

ifcral and Gr*dy the chief executive officer of defendant Skyva.ys. 


6 . 


It further appears that pursuant to said plan, the 


li 


, j; following steps were taken: 

(a) On December 23, 1970, Vesco caused ICC to contri- 
bute'to Skyways certain aircraft assets (not the Boeing 707) 

• m * 

having an '^regate market value of ,$363,000. 

(b) On June 15, 1971, Vesco caused Skyways to pur- 
chase the Boeing 707 from Pan American \irways fer $1,375,0C( 
of which $343,750 was paid with funds contributed to Sky- 
ways by ICC and the balance owed to the seller in twenty 

• *w . T 

quarterly installments. * ; 


I 

i 

(! 

t, 

»» 

l! 

!!. 


i 
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(c) Between June 1971 and December 0, 1971, Vesco 
caused ICC to advance approximately $1,000,000 toward the 
cost of acquiring the Boeing 707 and the refurbir.lur.ent and 
improvement of that plane. During the three months ended 
September 30, 1971, Skyways leased the plane to ICC at a 
total cost of $439,000. By lease dated as of October 1, 

1971, ICC agreed to lease the plane from Skyways for a 
period of five years at an approxir *0 gross rental of 
$3,500,000, the larger portions of which were to be paid 
as monthly rental during the first two years of the lease 
($100,000 a month for the first three months, $83,000 per 
month for the next twelve months). Under the terms of 
the lease (i) ICC was responsible for service, maintenance, 
overhaul scheduling and personnel; (ii) Skyways had the 
absolute right to terminate the lease any time it v.’ich^d 
to sell or transfer ownership of the plane; and (iii) all 

improvements to the plane paid for by ICC became the property 
of Skyways. 

(d) The "refurbishing" of the airplane was such 
as to make i^ litable only as an entertainment and transpor¬ 
tation center for Mr. Vesco personally. Its seating capacity 

’ f 

was reduced from 150--passengers to approximately jj; enter¬ 
tainment facilities such as a discotheque, dance floor, hi- 
fi stereo, sauna and other amenities were installed 





(c) Ill November 1971, no part of the aforesaid 
plan, defendant Vesco caused still another corporation 
to bo organized. This corporation vac Fairfield Gen¬ 
eral. It had no assctc. At an ICC board of Dircctorc 
meeting held December 8, 1971, tKc ICC Board of Direc¬ 
tors adopted resolutions purporting to accomplish the 


following: . * • 

(i) Transfer of all of the stock of Fair- 

field Aviation owned by ICC to the newly organ¬ 
ized Fairfield General. This transfer was made. 

► 

in exchange for stock of the ncv/ly organized 

• > 

41 * ., 

Fairfield General. ' . 1 

(ii) Declare a purported dividend by ICC 
to its own stockholders (of which Robert L. Vescc 
personally owned 25%) of the stock of Fairfield 
General. This "dividend was accompanied by a 
1933 Act registration .and prospectus which accom¬ 
plished an instantaneous "spin-off 1 launching 
Fairfield General as a separately publicly held 
and traded corporation. 

By the foregoing means ICC v/as divested of its owner¬ 
ship and cort-rol over Fairfield Aviation, its aviation 
business, Skyways"and the Boeing 707. A new corporate 
complex was .created wholly apart from IT? in which all 
of the Fairfield Aviation assets, including the Boeing, 
707, were held. The said complex v/as controlled by 
Vesco through his 25% ownership of its stock and the , 
installation of a Board of Directors of his choosing • ^ 
prior to the 3 pin-off, consisting of his co-conspirator 
defendants Grady, Clay, Dodd and Beatty. This new . 
corporate complex was now the beneficia ry o f the funds 
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expended by ICC for tins acquisition and improvement of 
the Docing V07 and wan the lessor under the lease, a 
lease under which ICC had spent and would spend hundreds 
of:thousands of dollars as escalated rentals during the 
early months and to pay for the improvements to the 
Docing 707, but which provided that if the plane were 
sold or transferred, ICC's rights as lessee could be 
terminated on five days notice and would forfeit all 
of the expenditures it had made for ‘improvements. 

(f) Two former directors Laurence Richardson, Jr. 
and Malcolm MeAlpin have given sworn statements in this 
Court that their consent to the aforesaid exchange and 
"dividend" was secured by misstatements of fact and 

omissions of material statements of facts. Principal 

* 

• • 

among these are that: 

(i) They were not told the truth about the 

. v. - • 

amount .spent on refurbishing the plane, or about 

the sumptuous nature and extent of the renovations. 

(ii) They were not told the onerous terms of 

the lease to Skyways. * 

(iii) They were told that the plane would be 

• . \ -' 

■ used mid paid for by I.O.S. and would not be an 

v» 

expense to ICC, or used by Mr. Vesco for his per¬ 
sonal transportation. 

/_» *«. fiJo Hmn r f the distribution of the Fair- 

* • 

• . ;,i »* -K 


The dividend in kind was paid by The Marine Midland Dank by mall- 
a fr ° m U f ° fricc ln Nfw York - Presumably, the prospectus 
Hew York?° npanlCd th ° dlvidcnd to the stockholders was mailed from 

4 

r ' self that said prospectus contained a number of false 

it 


I 



* 


•ft—" i'# * ' «_1 


and misleading statements, among .v,..*wh were tha follow-^ 

* .* * t • 

ing: * ' 

expended by ICC for the acquisition and improvement of 

the JJoeing 7 07 and was the lessor under the lease, a 

lease under which ICC had spent and would spend hundreds 

of thousands of dollars as escalated rentals during the 

early months and to pay for the improvements to the 

Boeing 707, but which provided that if the plane were 

sold or transferred, ICC's rights as lessee could bo 

i 

terminated on five days notice and would forfeit all 
of the expenditures it had made for improvements. 

(f) Two former directors Laurence Richardson, Jr. 
and Malcolm McAlpin have given sworn statements in this 
Court that their consent to the aforesaid exchange and 
"dividend" was secured by misstatements of fact and 
omissions of material statements of facts. Principal 
among these are that: 

(i) They were not told the truth about the 
amount spent on refurbishing the plane, or about ( 

the sumptuous nature and extent of the renovations. 


(ii) They were not told the one r ou' 
the lea'-e to Skyways. 


ns of 


(iii) Thv-y were told thi.: the plane would be 
used and paid for by I.O.S. and would not be an 
expense to ICC, or used by Mr. Vesco for ms per¬ 
sonal transportation. 

(g) At the time of the distribution of the Fair- 
field General shares as a dividend to the stockholders, 
there was issued and delivered a prospectus under the 
Securities Act of 1933?^It'^appears from affidavits 




submitted on this motion and from the prospectus "Tt- 
self that said prospectus contained a number of false 
and misleading statements, among which were the follow¬ 
ing : 

(i) It stated that the cost of refurbishing 
the plane was $350,000 when, in fact, it was more 
than $000,000. 

(ii) It concealed the fact that the inprove- 
meats to the boeing 707 were designed to the sat¬ 
isfaction and personal taste of Robert L. Vcsco, 

• would in effect transform the plane into a pleasure 

palace for him and render it thereafter commercially 

% 

useless. 

(iii) It failed to disclose that the $1,000,000 
spent in the acquisition and refurbishing of the 
plane had been expended without authorization of 
ICC's board of Directors until the purported "rati¬ 
fication" of December 8,. 1971 by which time it v:as 
a fait accompli . 

(iv) It failed to set forth the termination 
and modification provisions cf the lease with Sky¬ 
ways r_i.^rred to above. 

(v) It stated that the reason for the divi¬ 
dend was that "the General Aviation busim.." did 
not fit into the operations of any of the recon- 
stituted subsidiaries [of ICC]." when the real 
reason v.as to "place the aviation assets under the 
absolute" control of defendant Robert L. Vcsco so 
that he could have.the boeing 707 for his personal 


use. 
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(h) The dividend of Fairfield General shares re¬ 
sulted in a spin-off of much more than $1,000,000 of 
ICC's former assets without putting any true value into 
the hands of the stockholders who received it (other 
than Vesco). The stock itself had little inherent 

value. The principal- business of-the corporation 

its lease with ICC und the principal use of tlio plane 

■ -•I'. ■;> . 

was to fly Vesco from place to place in luxury. The 
stock had an insubstantial market value and, unlike 
ICC stock, the stock of Fairfield General was not list- 

ed on any exchange. .. 

. < ‘ C,' i. • ■' ' • 

(i) During 1971 and 1972 (and apparently up to 

I* • • * . * “ 

the present), the Boeing 707 was used by Mr. Vesco and 
members of his family for trips to different places 
around the world. Most of the destinations are serviced 
by commercial airlines. The 707 is too large to land 
in small airports not so serviced. 


J 

1 


T .h 


.V ,' ; 


7. The facts recited in "5" and "6” above arc not con¬ 
troverted by the papers submitted in opposition to the instant 

|i , . ^ f , 

^motions. - ■' 


8. The exchange of shares between ICC and defendant 
•IFairfield Geneva in winch ICC parted with its stock in Fairfield 
Aviation (and with it the stock and assets of Skyways) and re¬ 
ceived in turn from Fairfield General stock in Fair^ld General 
|was a transaction in securities within the meaning of Section 10(b) 
jjof the 1934* Act in that it was allegedly authorized and entered 
j!into as part of a scheme Jn violation of the 1934 Act in which 
1 it was contemplated that the Fairfield General securities would 
jibe spun-off as a dividend through ICC stockholders to the public 
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jjwith the use of a 1933 Act prospectus. 


t 


1 


9. Fairfield General, Fairfield Aviation and Skyways 


| were major participants in the scheme alleged in that they were 

| • •«'- • r'..- ' 

1 


the very instruments by which ICC was looted of assets. Defen- 
jdant Fairfield General, a corporation whose Board of Directors 
|j consisted of defendants Grady, Clay, Dodd and Beatty, received, 
and still holds, the very assets lost by ICC in the transaction, 

'I 

jj viz, the stock oi Fairfield Aviation and through it the stock of 
•j Skyways. Defendants Fairfield Aviation and Skyways arc mere 
j; corporate conduits through which Fairfield General holds those 
assets. They are necessary parties in order for this Court to 


. afford relief against Fairfield General. 
I 


; Defendant Vcsco £ Co. 


10. The complaint alleges that Vesco and his children 
|! transferred certain assets to Vcsco £ Co. From papers submitted 

j 

|| in support of Vcsco £ Co. 's motion to dismiss, it appears that 
;! in July, 1972 (a time when he was under intensive S12C investi¬ 


gation) , Vesco caused to be created defendant Vesco £ Co. , a 


II Delaware corporation, find contributed 200,000 shares oj. ICC 


!i. 


common stock to sain corporation. The basic activity of Vesco 
& Co. consists of the ownership of Vcsco's ICC stock.' Robert 
Vcsco is the owner of the preferred shares of V-Sco £ Co. His 
Jiwife, Patricia J. Vesco, as custodian for their children, is 
|| the owner 6f all of the voting and non-voting common stock of 
that company. The ICC stock placed in Vesco £ Co. by Vcsco may 

|j be the only prope v ty from which a judgment against him may be 

. • • •*. * * 


•i 


i 


satisfied. - .• , 

! - . . ' .4 . 

ii On the papers before the Cnnr* it appears that •' 
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hV csco & Co. is a corporate alter ego for defendant Robert Vesco 

' *' * *Y 

*1 and was created by him during and after the perpetration of the '• 
;« • 

I 1 fraud charged in the complaint. Defendant Vesco was a defendant 

!i ’ 

in the action brought by the SEC and this Court had personal 

jurisdiction over him in that action. He did not object to 

the entry of the Final Judgment against ICC and has made no 


attempt to modify or vacate said judgment. Rather, he has 
attempted to attack said Final Judgment in the New Jersey courts 


through Vesco & Co. 

Defendant Eisenhnuer 

i -- f 

12. Defendant Alwyn Eisenhauer i3 the principal pilot 
of the 707 and the personal pilot of Robert Vesco. The complaint 
charges Mr. Eisenhauer with aiding and abetting all of the violn- 

' tions alleged therein. Service of the summons and complaint upon 
Mr. Eisenhauer was made by the U. S. Marshal in New Jersey on 
June 19, 1973. 
il 

13. On March 7, 1973,'plaintiff ICC had entered into 

• ij an agreement with defendant Eisenhauer pursuant to which defend¬ 
ant Eisenhauer agreed to fly the Hoeing 707 at ICC a request 

*. 

for all flights which ICC deemed necessary while the Boeing 707 

l 

: is leased to and under the control of ICC. Pursuant thereto, 
plaintiff ICC instructed defendant Eisenhauer to fly the Hoeing. 

' 707 to Newark ana paid defendant Eisenhauer expense money to do ' 

« 

| 

Defendants Grady and Deatty wrongfully instructed defendant 

f 

Eisenhauer to fly the jBoeing 707 to Beirut and theneo to Nassau, 

•i and defendant Eisenhauer complied. This was done secretly and 

• without prior notice to ICC despite the fact that negotiations 

’• were then being conducted between defendants Grady, Beatty and 

counsel to ICC. 

I 
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Nocooni.ty For Injunctivo Hello!' 
Restraini n g Tra ns fer of Asso ts . 


•* V I 

14. Defendants Beatty and Grady have informed cou.i.'ol 

ii * v* • * ••■ _ ‘ 

to ICC that Skyways was attempting to sell the Boeing 707. 


Attempts to sell the Boeing. 707 have continued to the present 


0 ■ 

time. Unless this Court acts to freeze the assets involved. 


vis, the stock of Fairfield Aviation held by Fairfield General 


II 

i’ and the assets of Fairfield Aviation including the stock of y- 
l| ways Leasing and the Booing 707 and defendant Vesco’s stock in 


3 - - 

; ICC there is a grave danger that said assets will he removed j-j.o.n 

i 


the jurisdiction of the Court or otherwise disposed of and, 
therefore, there will be no assets available to give meaningful • 
compliance to any order or judgment of the Court in enforcing .’.:e 


j Securities Exchange Act of 19‘’ < or for satisfaction of any money 


I 

judgment recovered. In addition, it appears necessary to enjoin 


V . v 1 


' the transfer of the ICC stock, held by Vccco k Co. in orH-r te ore 


" .• • v 

i! vent Vesco from perpetrating further frauds by use of his o-.T.or- 


* • * t ’• ' ^ 

[! ship of what has heretofore been a controlling 25% interest in 
ICC. 


i. ■' 


t, 




* 15. Fairfield General and its subsidiaries have no 

f! assets or business except those received from ICC. They are not 

| •• ,v ;, ‘ - • w , •• 

|i meaningful business entities whose day-to-day affairs would be 




_ ^ t 

| interrupted by the injunction sought. They are merely corporate 

repositories of the proceed of the transaction with ICC which i 

: • ... '$:•**"■£ • * 

the subjoct of the complaint heroin. * . ’■ 

' t t- • .'“•V •»: '■*. »• % 

V 1 : :, *■- 

f • - ** U' * • f ' 








I 


(| 16. Vasco Ci Co. in a corporation created by !ir. Voces 

j* ■ . ‘ 

| which it; owned by him, his wife and their children. It is 
i ’ 

J supposedly managed and controlled by his wife and hie secretary. 

j Vosco has deposited into this shell the largest portion of hie 

0 

! shares of ICC. Vesco & Co. is not a meaningful business entity 

I , 

1 whose day-to-day affairs would bo interrupted by the injunction 


j| sought herein. 


!> Necessity For Enjoining 
!' stat e Co urt A ctio ns_ _ 

9 


i 17. (a) In February 1973, at thc-demand of the SEC, 

p 

( this Court enjoined ICC from making any further payments pursuant 

to the lease with Skyways covering the Booing 707 and no such p:.y- 

! • 
ments were thereafter made. .*• ' ... 

1 ' ■■ i 

(b) The Final Judgment of March 16, 3 973 prohibited 
lj i 

i! I 

ICC from holding any annual meeting of stockholders without the 

i. ' i 

;i consent of the SEC and until its proxy material, including acccm- 

f . . ' ' • ■ 

|i panying financial - information, is found by the SEC to be in accord¬ 


ance with the Securities Exchange Act of 1934. 


» , . i 


, 30. On or about May 25, 1973, Fairfield General, . 

j| — • • ‘ ! ‘ 

• Fairfield Aviation and Skyways, who appear to be dominated and 

li - * 

I) .controlled by Vesco and defendants Beatty, Clay, Dodd and Grady, 

' ■ > . . ' . ' " 
tt.o directors selected by him. commenced an action againr.t JC3 

» . ' * 

•cooking to enforce certain air taxi and management agreements 

i made between those companies and ICC at a time v/»icn said compan— 

H . '* 

!, ion were wholly owned subsidiaries of ICC and as part of the ^ 
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| alleged plan and conspiracy cot forth above. On June 5, 1973, ‘ 

' Skywayn caused an action to be brought in a New Jersey state 

i . 

(.court seeking to recover ovor $2,000,000 from ICC cl filmed to be 

H 

I _ li -. » \ ‘ 

|, due under the Hoeing 707 lease. 

j! . ' '*■ -f 

19. To permit Fairfield General, Fairfield Aviation 

; and Skyways to enforce the agreements with ICC - especially the 
lease covering the Booing 707 - would be in effect .to permit said * 
defendants to continue to effectuate and reap the fruits of the 

| A 

j a ll e 9 c< l violations of the JL934 Act before this Court could finally 

I determine! this action on the merits. . 

I I „ 

20. On June 7, 1973, Vesco & Co. brought a stock- 

«• 

|j holders' action in a Mew Jersey state court seeking to have the 

1 . ‘ 

)! c °urt-appointed Board of Directors removed and an election of 

p 

directors held and also asserting derivative claims on ICC's be- 
.•half against certain of ICC's former directors 

r • • . i 

li 1 

j, 21. Vesco & Co.'s New Jersey action is a direct attack 

!. °n thi s Court's 1 in'al Judgment against ICC and, in effect, asks 
{ . • . I 

j the Courts of New Jersey to invalidate and repeal said Final Judg-* 


(. ment. In exercise of this Court's paramount authority under the ' 

;! I 

1934 Act and at the behest of the SEC acting pursuant *-o the same 1 

!’ “ • j 

statute, this Court appointed Special Counsel and an interim 

t‘ I 

l| ® oar ^ °- Directors and expressly forbade the holding of a mooting 

J of stockholders for the election cf a new board of directors until 

| * . • 

i the SEC had consented to the holding of ouch a meeting and cleared j 

P I 

!• P r a*y material in accordance with the Securities Exchange Act of 
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!l 1934. VcsccTfi, Co.'s New Jersey action if it were to succeed would 
N 

l! violate the express provisions of this Court's judgment. 

I ‘ * ' . ;i - " _ . . 

22. The derivative claims assorted in Vccco & Co.'s 

I * 

l . * 

|* Now Jersey action also conflict with and obstruct r.hc effcctu:\~ 

i f ' 

|J tion of this Court's Final Judgment against ICC which was entered 

in lieu of the appointment of a Receiver. Rather than appointing 

^ such a Rocoiver, this Court appointed Special Counsel to vindicate 

'i * ‘ " 

ji the rights of ICC against its former directors. Had a Receiver 
\been appointed, this Court would have had the power under 23 U.S. 

i, ■ . ; ‘ ' 

! §2283 to protect and effectuate its judgment by enjoining stocK- 
| , • < 

| holder derivative suits which tended to harass or interfere with 

c 

' the Receiver's work. Since the duties of Special Counsel in 

|i 

|j asserting corporate rights and pursuing corporate remedies rgaim 

I* 

former directors are equivalent to those which would have been 

i* ' • 

r imnosed on a Receiver, an injunction agair.et conflict ng denva- 

. !! ' 

j 1 tive actions brought in the name of ICC by stockholders is as mi 

5 an appropriate remedy as it would have been had a Receiver teen 
»• , • • * 

I . " r \ ‘ t 

- appointed. ‘ • 











C.ONCT.USTO'ir. 01-’ 1,7’ 7 • ’ 


Ij A. ICC'c motion for a preliminary j.njunc- 
•! tion ror.training the transfer of certain 
assets by defendants Fairfield General, 
Fairfield Aviation, Skyways, Vcsco, 

! V esco & Co. , Beatty, Grady a nd Frse nhau er 


1, Plaintiff has demonstrated for purposes of the 

i ! pending motions that the v/rongdoings alleged in the complaint 
!• 

;• were accomplished by a transaction or transactions within tie 
meaning of Section 10(b) of the 1934 Aci: v and Rule 10b-5 promul- 
i; qated thereunder and this Court, therefore, has jurisdiction of 

i: 

this action under Section 27 of the 1934 Act. 


jj 2. There is a reasonable expectation that the policy 

j *• 

jl of the 1934 Act will be thwarte d unless the preliminary injunctiv 
«i 

relief requested is granted. Plaintiff has presented a strong 

I; 

j prima facie case to justify the discretionary issuance of such 

i 

* relief. 

«• 

!• 

j: .3. The preliminary injunctive relief requested is 

i necessary in order eo preserve the status quo pending final 

r « ‘ * 

determination of this action. 


4 . Unless the preliminary injunctive relief requested 

li 

is granted, plaintiff will bo irreparably harmed in that any jud- 

'• • * 

j. ment or recovery by plaintiff may be rendered moaningloss. 

i 

ij 5. Defendants against whom roliof is sought have fall 

,! to demonstrate any equivalent countervailing harm which would 
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II result by the granting of the preliminary injunctive relief re- 

ll t . * v" 

|| quested. 

,, n. ice's motion to preliminarily enjoin 
t| prosecution of New Jersey state court 
|j actiovs commenced by Fairfield General 

and F Kyv/ay:; _ 

•' 1 - 1 l 

* • ». I ». • 

6. Plaintiff has demonstrated for purposes of the pond 

* ing motions tha 1 - the wrongdoings alleged in the complaint were 

ft 

*• accomplished by a transaction or transactions within tho meaning 
v of Section 10(b) of tho 1934 Act and Rule 10b-5 promulgated there- 
'• under and this Court, therefore, has jurisdiction of this action 
under Section 27 of the 1934 Act. 

I 

7. The preliminary injunctive relief requested is 
ii 

|* necessary in order to enjoin the continuation of the frauds and 
| violations of the Securities Exchange Act of 1934 alleged in the 
i complo _nt and, therefore, is expressly authorized by the said Act 

J and is necessary in aid of the exclusive jurisdiction conferred 

• ** 

' upon this Court by said Act. 

I 

•» 

• ; 

C. ICC's motion to preliminarily enjoin 
the prosecution of the New Jersey 
'I state cour actions commenced by • • 

Vesco (* Co. __ 

1 *8.’ Plaintiff has demonstrated for purposes of the pen< 

•l / 

ing motions that tho wrongdoings alleged in tho complaint were 
accomplished by a transaction or transactions within tho mooring 
’ oC section 10(n) ~of the 1934 Act and Rul r 10b-5 promulgated ther 
under and this Court, therefore, has jurisdiction of this action 

'! 

under Section 27 of the 1934 Act. , 



* o 




9. The action commonced by Vesco & Co. constitutes a 

I' 

* collateral attack on the Pinal Judgment of Permanent Injunction 
I « 

J Appointment of Special Counsel and Directors entered by this Coi 
I in the action entitled SocnritJcr, and Exchange Commission v. n?j!or 


l| L._ Vesco, ot al.. 72 Civ, 5001 (CCS) and/therefore, the prolimina 
j injunctive relief requested is necessary in order to protect and 
I effectuate said judgment. • >’ ; 


jD. Motion by Vesco & Co. for dismissal 
of the complaint for lack of subject 
matter jurisdiction and lack of per- 
sonal jurifidiction 




I* A 

10. The complaint states a claim against Vesco L Co. 

jjfor violation of the 1934 Act and, therefore, this Court has 
I subject matter jurisdiction with respect to 3 aid claims. 

| ' V; 

Proper service having been made upon Vesco & Co., 

Sj 

this Court has jurisdiction over its person. ‘ • 


!E. Motion by defendant Eisenhauer to dismiss 
the complaint for lack of subject matter 
jurisdiction and lack of personal juris- 
. i| diction 


i| ^-2. The complaint states a claim against defendant 

•j . # • 

IjEisenhauer for violation of the 1934 Act and, tr.erefore, this 

1 • • « ' 

j.Court h.*s subject matter jurisdiction with respect to said claims 

§ • •• V . ■■ 

t: * ’ 

13. Proper service having been made upon defendant 

|!Eisenhauor, tais Court has jurisdiction over his person. 


r # . ** • . • 

•# • «• » 




Dated: New York, New York 
July 2, 1973 


DAVID H. DU'i'O'.JGKY, ESQ. 
230 Park Avenue 
New York, New York 
725-5300 


SHEA GOUI.D CI.IMENAO I KE..I 

.S>. 

A lieubei or tiU: i‘ij a 
330 Madison Avenue 
New York, New York 
661-3200 

Attorneys for riaintiif 



o 



:i;::rr:n etat ihctivct court 
- die/rict or m..i xoui: 


co:;.-dor,s coup., 


Plaintiff, 


-against- 


,|RODLRT L. VKSCO, et al., 


Defendants. 



|f jA5 W3 ) 

\ vl , " 

Via 


73 Civ. 2518 (CES) 


ORDER 


* 


it Plaintiff International Controls Corp., having moved 

»• 

I! 

J;this Court by Order to Show Cause dated June 0 , 1973 for an 
^ order: ' 


1. Enjoining, pend 


life, defendants Fairfield General 


Corporation, Fairfield Aviation Corporation ■’nd 
Skyways Leasing Corporation, their directors, officers, 
agents, servants, employees and attorneys and those 
acting in cro.r'^t with them, from prosecuting or 
taking any steps i.. furtherance of (i) an action 
entitled "Fairfield General Corporation, a New Jersey 
corporation, Fairfield Aviation Corporation, a New 
Jersey corporation, and Skyways I,casing Corporation, 
a New Jersey corporation, plaintiffs, v. Internationa] 
Controls Corporation, a corporation of the State of 
Florida, defendant" pending in the Superior Court of 
be * Jersey Chancery Division, Essex County, and (ii) on 
action entitled "Skyways Leasing Corporation, a New 











♦ 
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w 

pi^jerocy corporation v. International Controls Corporation, 

f? Florida corporation", Docket No. L-28210-73, pending in 
' • •_ 

| the Superior Court of New Jersey, Law Division, Esse:: 

, "• county, pending final determination of international 
if .* . Controls Corp. v. Lobcrt L. Vcnco ct al; and 

• 2. Enjoining, n- Hrii':Utc , defendants Robert L. Vcnco, 

’ ■* •. .vcsco ft Co., Skyv/ays Leasing Corporation, Fuxrficlu 

« General Corporation, Fairfield Aviation Corporation, 

• .... Fran!: G. beatty, Joel Grady and Alwvn Eisenhaucr, 

from, directly or indirectly, using, selling, cncem 
’ : bering or otherwise disposing of the following prop¬ 

erties without the approval of the Court: 


(i) 040,380 shares of common stock of Interna 
’■ t ional Controls Corp.’ held of record'by da 

. fondant Vesco & Co.; 

(ii) • 122,463 shares of common stock of Interna¬ 

tional Controls Corp. held of record by 



defendant Robert L. Vcsco; 

(iii) common stock of defendant Fairfield General 
Corporation owned or controlled by defend- 

' ants Revert L. Vesco and Vesco ft Co.; 

(iv ) pital stock of defendant Fairfield Avia¬ 
tion Corporation, a wholly-owned subsidiary 

’•of defendant Fairfield General Corporation; 

(v) capital stock of defendant Skyways Leasing 
■ Corporation, a wholly-owned subsidiary of 

defendant Fairfield Aviation Corporation; 

(vi) a Doeing 707 (registered number N11RV) title 
to which iu 'in defendant Skyways Leasing 





53a 


Corporation, or thd proceeds of the sale cc 
*• •- the Boeing 707 if it has already been sold, 

or any other moneys or assets of defendants 
Fairfield General Corporation, Fairfield 
Aviation Corporation or Skyways Leasing 
• • . Corporation; and 

* ' (vii) any and all other assets or property of such 

companies. 

,L by order to Show Cause dated Juse 22. 1073 lor an order en¬ 
joining, pendente Utr , defendant Vcseo * Co., Inc., its directors, 
ifficern, agents, servants, e-ployeo. and attorneys and these act- 
ng concert with it, from prosecuting or taking any steps in 
{furtherance of an action entitled "Vesco t Co., Inc. v. Lawrence 
’ .Richardson, dr., ot «!.*. Docket No. C-3410-72. pending in the 
Losrior Court of New Jersey Chancery Division, Bergen County, 

fpendimj final determination of the-within action. 

*! • tf t inf hcxvinci moved Court # 

AND defendant Vcsco & Co.* xnc. j 

! b y Notice of Notion dated dune 29, 1973 for anorder dismissing the 
lonplaint and all proceedings in the within .action as to said dc- 

ll *■ - 




jf endant for lack of jurisdiction, insufficiency of service of proc.^ 

lind insufficiency of the complaint; . , 

AND defendants Fairfield General Corporation, Fairficlu | 

•\viution Corporation and Skyways Leasing Corporate having moved I 
this Court orally (and by memorandum of law in support thereof) fo. , 
L cuvicr dismissing the complaint and all proceedings against the:, , 
jin the within notion fc. lack of jurisdiction, insut i icicncy 
1/ice of proccfJ- and insufficiency of the complaint; 

AND defendant Alv/yn Eisonhauer, having moved th' 
y Notice of notion (undated) for an order quashing service upon 

jkaid defendant in the within action; 

NOW, upon reading the affidavits of David M. Butowaky, 
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[ niorn^to June 7, June 18 and_June 22, 1973, of Allen M. Shinn, svroi:.: 

| to'juno 6, 1973, of Laurence Richardson, Jr., sworn to June 7, 

1973 and Malcolm IlcAlpin, sworn to June 7, 1973 in support of 

I jlaintiff's motions and the affidavit of Joel M. Grady, sworn 

■ ‘ * 

•jo Juno 26, 1973 in opposition to plaintiff’s motion; the affidavit 
>f llilton H. Stern sworn to June 12, 1973 in support of Vesco 6 Co. ^ 
land's motion; : and the affidavit of Howard A. Singer,sworn to Juno :2 


1973 in support of defendant r.iacnhaucr's motion; and said motions 


J|,»vi,.g been head on ^ 

| Stewart, ami upon the o, i;i*Si-c±-Uw J--'-, 1973; 

' •■/ Vi/ «_>-<.< n u a 4> i h t /•» ’</&*•> 1 

|l it ‘is horoby «/ 


j' ORDERED, that defendants Fairfield General Corporation, 

li Fairfield Aviation Corporation and Skyways Leasing Corporation, 
'‘their directors, officers, agents, servants, employees and attorn- 
ji C ys and those acting in concert with them are enjoined, pendente . j 
j litc, from prosecuting or taking any steps in furtherance of (i> 
an action entitled "Fairfield General Corporation, a Now Jersey ! 


j ; corporation, and Skyways Leasing Corporation, a New Jersey corpo- ^ 
" ration, Plaintiffs, v. International Controls Corporation, a cor- 


i| poration of the State of Florida, Defendant" pending in the Suoer- 
1 ior Court of New Jersey, Chancery Division, .Essex County, ana (n) 


ll 0 n action entitl'd Skywavs Leasing Corporation, a New Jersey cor-J 


!i 


j) poration v. International Controls Corporation, a Florida eor- 
| poration”, Docket No. L-28210-73, pending in the Superior Court 
l| of Hew Jersey, Lav; Division, Essex County, pending final determi¬ 
nation of the within action, and it is further 


il 


ORDERED, that defendants Skyways Leasing Corporation, 


l ( Fairfield General Corporation, Fairfield Aviation Corporation, 


|| Frank G. Ucatty, Joel Grady and Alwyn Eisenhauer are enjoined, 






55a 


| pendente 11to , from directly or indirectly, using, selling, encum- 
jj berirg, transferring or otherwise disposing of the following prop- 
!' crtie 3 v;ithout the approvar"of the Court: 

t 

(ij capital stock of defendant Fairfield Aviation 
Corporation, a wholly owned subsidiary of defendant Fair^ioJc. 

I 

General Corporation; , 

(ii) capital stock of defendant Skyways Leasing Cor- j 
poration*; a wholly ovmed subsidiary of defendant Fairfield 
Aviation Corporation; 

(iii) a Uocing 707 (registered number N13.RV) title 
to which is in defendant Skyways Leasing Corporation, or the 
proceeds of the sale of the Uocing 707 if it has already 
been sold; or any other moneys or assets of defendants Fair- 
field General Corporation, Fairfield Aviation Corporation or 
Skyways Leasing Corporation; 

it in further 
ll 

|i ORDERED, that defendants Robert Vesco and Vcsco & Co., 

J| inc. are enjoined, pendente lite , from directly or indirectly u^. 
j ing, selling, encumbering, transferring or otherwise disposing of: 

(i) 846,shares of common stock of International 
Controls Corp. held of record by defendant Vcsco (. Co.; 

(ii) 122,463 shares of common stock o^ International 
Controls Corp. held of record by defendant Robert L. Vesco; j 


(iii' common stock of defendant Fairfield General 
„ _^ j ___ a - nn i. vn iin^ tv dnfnndants Robert L. 
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feting -in concert with it, are enjoined, pendente lite, from 
prosecuting or taking any steps in furtherance of an action en¬ 
titled "Vesco L Co., Inc. v. Lawrence B. Richardson, Jr., et al.", 
Docket No. C-3400-72, pending in the Superior Court of New Jersey, 
Chancery Division, Bergen County, pending final determination of 
tho within action; and it is further 


ORDERED, that the motions of defendant Vesco t Co., Inc., 
Fairfield Cenaral Corporation, Fairfield Aviation Corporation and^ 
„ oyf , Corporation to dlcminn tho complaint and all pro- , 

c v. Jiia;:; in tin. within' action, ho, and tho same aoreby o*o denied j 
j.n all rcnpoctvij and it in furthor .. 


. ORDERED, that the motion of defendant Mvyn Eiscnhaucr 
to quash service in tho vlthin action bo, and tho same hereby is 
denied in all respects. . • 


r * 

■ "t-. 


Dated: New York, New York 
July J? , 1973 


/%■'/'i s'* rf— 

u# y. u . y 




